In 1988, the Rhode Island legislature en-
acted the Domestic Violence Prevention
Act' (“the Act”) in response to height-
ened public awareness of the serious
consequences of domestic violence.” The
purpose of the Act is to avoid disparate
treatment of violent crimes occurring
between family or household members
and the same crimes occurring between
strangers.’

The Act is written broadly to reflect
the diverse nature of the modern Ameri-
can family. Family or household mem-
bers are defined as “[s]pouses, former
spouses, adult persons related by blood
or marriage, adult persons who are
presently residing together or who have
resided together in the past three (3)
years, and persons who have a child in
common regardless of whether they have
married or have lived together...”* The
Act was recently amended to expand its
scope to all persons involved in a “sub-
stantive dating or engagement relation-
ship within the past six (6) months ..
Domestic violence includes, but is not
limited to, any of the following crimes
when committed by one family or house-
hold member against another: simple
assault, felony assault, vandalism,
disorderly conduct, trespass, kidnapping,
child snatching, sexual assault, homicide,
and violation of the provisions of a pro-
tective order.’

Typically, domestic violence cases
consist of assault and battery charges.
The elements of a domestic violence
battery case are an intentional touching
of the victim by the abuser without the
victint’s consent, and a relationship
specified in the Act in existence on the
relevant date. An assault case consists of
an unlawful attempt or offer, with force
or violence, to do corporal hurt to the
victim. The offense may also consist of

The Law of Domestic Violence in

placing another in fear of violence’

Jurisdiction over certain criminal
offenses, such as assault, assault and bat-
tery, assault with a dangerous weapon, or
an attempt at such assault, has recently
been transferred from the family court
to the district or superior courts.® In
addition, in September 1994, federal ju-
risdiction was established over certain
domestic violence cases when, as part
of a larger crime bill, President Clinton
signed the Violence Against Women Act.
This act makes “sex-based violence a
civil rights violation and allows for
compensatory and punitive damages
and attorney fees.™

The Rhode Island stalking statute is
also a significant tool in combating do-
mestic violence.” It was recently amend-
ed in response to Superior Court Judge
Needham’s ruling in State v. Fonseca that
the statute was unconstitutionally
vague.' Judge Needham held that the use
of the word “repeatedly” in connection
with the word “harasses” in the statute
made it unclear whether the term “ha-
rasses” refers to a single episode or a se-
ries of acts.” The amended statute defines
a stalker as anyone who “harasses anoth-
er person, or willfully, maliciously, and
repeatedly follows another person with
the intent to place that person in bodily
harm.?

WHAT HAPPENS WHEN THE POLICE
ARE CALLED

When the police respond to a do-
mestic violence call, they will arrest the
alleged perpetrator if there is probable
cause to believe that a crime has been
committed. The Act immunizes police
officers from charges of false arrest.*
There is no protection afforded by the
Act for failure to enforce the law.

The Act states that the decision to
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arrest and charge shall not be based on
the consent of the victim, the relation-
ship of the parties, nor on a request of
the victim.” If family or household
members have assaulted each other, the
police officer is not required to arrest
both persons. However, the officer shall
arrest the person believed to be the pri-
mary physical aggressor. The officer shall
not dismiss the assault by presuming
two-party guilt."

WHEN THE VICTIM COOPERATES WITH
THE PROSECUTION

If the victim is willing to testify, and
neither photographs or reports are to be
introduced into evidence, the case will
often proceed on only the victim’s testi-
mony. Unless there is a need to lay a
foundation for the introduction of tangi-
ble evidence, there is generally no need to
have police officers testify.

WHEN THE VICTIM IS UNWILLING TO
TESTIFY

Not infrequently, the victim of do-
mestic violence is unwilling to testify at
trial. If this occurs, the State will not
automatically dismiss the case. Instead,
the prosecutor may offer independent
corroborating evidence such as: 1) the
testimony of witnesses to the crime;
2) photographs of the victim’s injuries
and/or the crime scene; 3) medical
records and emergency medical techni-
cian’s records documenting injuries;
4) excited utterances made by the victim
to the police, paramedics, hospital per-
sonnel, independent witnesses, or in 911
calls. The victim’s statements may also be
admissible as present sense impressions;"”
5) declarations of the existing mental,
emotional or physical condition made by
the victim to any witness;'”® 6) physical
evidence, such as damaged walls, bloody
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clothing, etc.; 7) telephone records,
telephone answering machine tapes
and 911 tapes; and 8) employee records
of the victim regarding work absences
or medical benefits utilized.”

When confronted with the possibili-
ty of being compelled to testify against
the other spouse, the victim may express
a desire to drop the charges. However,
once the complaint is filed, it is the State
and not the victim who controls the case.
A victim who is unwilling to testify does
not always result in a dismissal of the
charge. In a domestic abuse case, the
court may order the victim/spouse to tes-
tify against the defendant/spouse, thereby
abrogating interspousal testimonial priv-
ilege” The reluctant victim may be sub-
ject to criminal charges for filing a false
report of crime?' If the victim persists in
refusing to testify, the court may consider
holding him or her in contempt of court.

MOTION PRACTICE

The prosecution and defense may
consider filing motions in limine con-
cerning, for example, the admissibility
of defendant’s prior conduct/ the defen-
dant’s criminal record, or the victim’s
out-of-court statements (assuming that
the statements qualify under a heresay
exception)?

SENTENCING

Before trial, prosecufors often dis-
cuss sentencing goals with the complain-
ing witness. Discussions typically include
permanent no-contact orders, restitu-
tion, etc. In advance of trial, defense
counsel should determine what sentence
the prosecutor will recommend in the
event of a guilty verdict. Obviously, be-
fore trial defense counsel should discuss
with the defendant the consequences
of a guilty verdict. A standard sentence
recommendation for a first offense
often includes the following: 1) one-year
probation supervised as necessary to
ensure domestic violence counselling;
2) counselling pursuant to R.I. Gen. Laws
§ 12-29-5; 3) a no-contact order; and
4) fines/restitution.

CONCLUSION

Within the last several years, the
public, law enforcement agencies and the
courts have become more aware of do-
mestic violence cases. Consequently, the
number of domestic violence cases in
the criminal justice system has risen.







